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	II.I Sesavali

“sasamarTlo megobris” werilobiTi mosazrebis wardgenis samarTlebrivi safuZveli.

“sakonstitucio samarTalwarmoebis Sesaxeb” saqarTvelos kanonis me 14-e (prima) muxlis Sesabamisad warmogidgenT konstituciis 42-e muxlis, rogorc “sasamarTlo megobris” werilobiT mosazrebas. 

gasaCivrebuli saqmis arsi da mosarCelis mier gasaCivrebuli normis mimarTeba saqarTvelos konstituciasTan.

saqarTvelos konstituciis 42-e muxlis me-5 punqtis Tanaxmad,A”aravin ar agebs pasuxs im qmedobisaTvis, romelic misi Cadenis dros samarTaldarRvevad ar iTvleboda”.  

mocemuli saqme exeba saqarTvelos sisxlis samarTlis kodeqsis 314-e muxls, romlis Tanaxmadac:  saqarTvelos TiToeuli moqalaqes ekrZaleba saqarTvelos interesebis sazianod ucxo qveynis dazvervis an ucxoeTis organizaciis  davalebiT sxva informaciis Segroveba da gadacema. aRniSnuli debuleba mosarCeleebs gasaCivrebuli aqvT saqarTvelos konstituciis 42-e muxlis me-5 punqtTan mimarTebiT, romelic kanonierebis princips adgens. aRniSnuli Canaweri awesebs piris pasuxisgebaSi  micemis safuZvlebs, rom nebismieri danaSauli da sasjeli mkafiod unda iyos gansazRvruli sisxlis samarTlis kanonSi. 

sadavo normas warmoadgens: saqarTvelos sisxlis samarTlis kodeqsis 314-e muxli, romelic moicavs jaSuSobas, (ucxo qveynisaTvis ucxoeTis organizaciisaTvis an maTi warmomadgenlisaTvis saqarTvelos saxelmwifo saidumloebis Semcveli nivTis, dokumentis, cnobis an sxvagvari monacemebis Segroveba Senaxva an gadacema anda gamoZalva an gataceba maTTvis gadacemis mizniT, agreTve saqarTvelos interesebis sazianod ucxo qveynis dazvervis an ucxoeTis organizaciis davalebiT sxva informaciis Segroveba da gadacema isjeba Tavisuflebis aRkveTiT vadiT rvidan Tormet wlamde. jaSuSoba, Cadenili omianobis an SeiaraRebuli konfliqtis dros, an ramac saqarTvelos interesisaTvs mZime Sedegi gamoiwvia, isjeba Tavisuflebis aRkveTiT Tormetidan oc wlamde).

II.II informacia “sasamarTlo megobris” Taobaze 

“konstituciis 42-e muxli” aris arasamaTvrobo, apolitikuri, adamianis uflebaTa damcveli organizacia, romelic dafuZvnda 1997 wlis 12 seqtembers. Oorganizaciis wevrebi profesionali advokatebi arian, romlebic adamianis uflebaTa darRvevis msxverplT ufaso iuridiuli daxmarebiT uzrunvelyofen adgilobriv da saerTaSoriso sasamarTlo instanciebsa Tu saxelmwifo dawesebulebebSi. Oorganizacia miznad isaxavs xeli Seuwyos saqarTvelos samarTlebriv saxelmwifod Camoyalibebas, adamianis fundamentur uflebaTa da TavisuflebaTa saerTaSoriso standartebis danergvis da sazogadebrivi marTlSegnebis amaRlebis gziT. konstituciis 42-e muxls daarsebidan dRemde araerTi sarCelis inicireba mouxdenia sakonstitucio sasamarTloSi. Oorganizacia amJamadac axorcielebs proeqts “saqarTvelos kanonmdeblobis srulyofa“, romelic sxva aqtivobebTan erTad gulisxmobs sakonstitucio sasamarTlos mier gansaxilvel saqmeebze “sasamarTlos megobris” werilobiTi mosazrebebis wardgenas. Sesabamisad, sakonstitucio samarTalwarmoebaSi organizaciis gamocdilebis, mimdinare proeqtis miznebisa da sasamarTlos mier gansaxilveli sakiTxis mimarT organizaciis dainteresebis gaTvaliswinebiT, migvaCnia, rom sasamarTlosaTvis Rirebuli iqneba Cveni werilobiTi mosazreba.

 II.III gansaxilveli sakiTxis mniSvneloba 

organizaciis gadawyvetileba waredgina sakonstitucio sasamarTlosaTvis sakuTari mosazreba konstituciur sarCelze, “vaxtang xmalaZe da sxvebi saqarTvelos parlamentis winaaRmdeg” ganapiroba, gansaxilveli sakiTxis, kerZod, kanonierebis principis, mniSvnelobam. “sasamarTlos megobars” miaCnia, rom saqarTvelos mier sxvadasxva saerTaSoriso xelSekrulebebiT nakisri valdebulebebis gaTvaliswinebiT, aucilebelia sisxlis samarTlis kodeqsis 314-e muxlis (jaSuSoba) ganxilva moxdes adamianis uflebaTa evropuli konvenciis  konteqstSi; amasTanave, sainteresoa aSS-sa da kanadis sakonstitucio sasamarTloebis praqtika, romelic moicavs kanonierebis principis damkvidrebul doqtrinas “baTilia bundovanebis gamo”. vfiqrobT, miTiTebuli SedarebiTi analizi sasamarTlos daainteresebs, ris gamoc werilobiTi mosazrebis wardgena mniSvnelovnad migvaCnia.

II.IV “sasamarTlos megobris” mier ganxiluli sakiTxebi:

a.a.i.p "konstituciis 42-e muxli" Tavis werilobiT mosazrebaSi ganixilavs kanonierebis princips, romelsac aRiarebs rogorc saqarTvelos konstituciis 42-e muxlis me-5 punqti (“aravin ar agebs pasuxs im qmedobisaTvis, romelic misi Cadenis dros samarTaldarRvevad ar iTvleboda), aseve saqarTvelos sisxlis samarTlis kodeqsis me-2 muxlis pirveli nawili (“qmedobis danaSaulebrioba da dasjadoba ganisazRvreba, sisxlis samarTlis kanoniT, romelic moqmedebda misi Cadenis dros”). kanonierebis principi, inter alia, moiTxovs, rom kanoni iyos araorazrovani da winawarganWvretadi, raTa moqalaqeTaTvis SesaZlebeli iyos kanonis normaTa gageba da am normaTa Sesabamisad moqmedeba. swored kanonis araorazrovnebaze da winaswarganWvretadobaze gaamaxvilebs yuradRebas “sasamarTlos megobari” Tavis werilobiT mosazrebaSi, romelsac es ukanaskneli adamianis uflebaTa evropuli sasamarTlosa da Crd. amerikis konstituciuri sasamarTloebis Sesabamis praqtikaze dayrdnobiT Camoayalibebs. 

II.IV.1.adamianis uflebaTa evropuli konvenciis me-7 muxli 

da principi nullum crimen sine lege

adamianis uflebaTa evropuli  konvenciis me-7 muxlis Tanaxmad, aravin SeiZleba cnobil iqnes braldebulad sisxlis samarTlis danaSaulis CadenaSi im moqmedebis  Tu umoqmedobis gamo, romlis Cadenis dros aRniSnuli qmedeba erovnuli an saerTaSoriso samarTlis Tanaxmad  ar warmoadgenda danaSauls.

konvenciis me-7 muxli gvTavazobs garantiebs TviTneburi  braldebis, msjavrdebis da dasjis winaaRmdeg. igi krZalavs braldebulis sauaresod sisxlis samarTlis kanonis ukuZalas, rogorc es dadginda saqmeSi kokinakisi saberZneTis winaaRmdeg (Kokkinakis v. Greece, 14307/88 ; 25 maisi, 1993w). konvenciis me-7 muxli mxolod am akrZalviT ar Semoifargleba. ufro zogadad, igi agreTve moicavs, princips, romlis Tanaxmadac mxolod kanonma SeiZleba gansazRvros danaSauli da gaTvaliswinos sasjeli (nullum crimen, nulla poena sine lege) da princips, rom piris sauaresod sisxlis samarTlis kanonis gavrcobiTi ganmarteba, magaliTad, analogiiT dauSvebelia. aqedan gamomdinare, kanoni yovelTvis calsaxad unda gansazRvravdes danaSauls. es piroba Sesrulebulia, rodesac pirs SeuZlia gaigos Sesabamisi normis teqstidan da saWiroebis SemTxvevaSi teqstis sasamarTloseuli ganmartebidan, ra moqmedeba-umoqmedobisaTvis daekisreba mas pasuxismgebloba (Kokkinakis v. Greece).

mocemuli konstituciuri sarCelis ganxilvisaTvis gansakuTrebuli mniSvneloba aqvs adamianis uflebaTa evropuli sasamarTlos 2009 wlis gadawyvetilebas saqmeze liiviki estoneTis winaaRmdeg (Liivik v. Estonia, 12157/05, 25/06/2009)
 saqmis samarTlebrivi garemobebi analogiuria: saqmeSi sadavo iyo estoneTis sisxlis samarTlis kodeqsis 161-e muxlis Seusabamoba kanonierebis principTan. aRniSnuli muxli Camoyalibebuli iyo Semdgnairad:

,,oficialuri Tanamdebobis borotad gamoyeneba: Tanamdebobis piris mier uflebamosilebis ganzrax borotad gamoyeneba, ramac mniSvnelovani ziani miayena pirovnebis, sawarmos, saagentosa Tu organizaciis kanoniT dacul interesebs an erovnul interesebs, isjeba jarimiT an sam wlamde Tavisuflebis aRkveTiT”. 

b-ni liiviki iyo estoneTis saprivatizacio saagentos generaluri direqtori. bralad edeboda oficialuri Tanamdebobis borotad gamoyeneba privatizaciis xelSekrulebebSi warmomadgenlobisa da garantiebis uzrunvelyofis gamo. braldebis mixedviT, man Seqmna situacia, romlis mizeziTac safrTxe eqmneboda saxelmwifo qonebas. aRniSnuli qmedeba ganixileboda, rogorc mniSvnelovani zianis miyeneba erovnuli interesebisTvis. garda amisa, saxelmwifosTvis ukanono valdebulebebis mravaljeradi dakisrebiT ganmcxadebelma eWvqveS daayena privatizaciis saagentos, rogorc saxelmwifo uwyebis, legitimurobisa da sandoobis sakiTxi ; Sesabamisad, arsebiTi ziani miayena xelisuflebis organoebs sazogadoebaSi da Selaxa estoneTis respublikis, rogorc saerTaSoriso donis partnioris, reputacia. erTobliobaSi yvela aRniSnuli qmedeba ganixileboda rogorc saxelmwifosTvis mniSvnelovani zianis miyeneba da, Sesabamisad, ganmcxadebeli damnaSaved scnes  sisxlis samarTlis kodeqsis 161-e muxliT gaTvaliswinebuli danaSaulis CadenaSi. 

evropulma sasamarTlo aRniSna, rom me-7 muxli zogadad moicavs  princips, rom mxolod kanons SeuZlia gansazRvros danaSauli da Seufardos sasjeli ama Tu im pirs (nullum crimen, nulla poena sine lege), (ix. Kokkinakis saberZneTis winaaRmdeg, § 52). 

termini “kanoni” xarisxobriv moTxovnebsac gulisxmobs, maT Soris kanonis xelmisawvdomobasa da winaswarganWvretadobas. pirovnebam TiToeuli debulebis formulirebidan da, saWiroebis SemTxvevaSi, sasamarTlos ganmartebidan unda icodes, ra moqmedebebi Tu umoqmedoba aqcevs mas sisxlis samarTlis damnaSaved da ra sasjelia gaTvaliswinebuli ama Tu im moqmedebisa Tu umoqmedobisTvis. ufro metic, kanoni SesaZloa akmayofilebdes “winaswarganWvretadobis” moTxovnas, rodesac pirovnebas SeuZlia miiRos Sesabamisi iuridiuli rCeva da garemoebebidan gamomdinare gonivrulobis farglebSi Seafasos Tu ra Sedegi SesaZloa mohyves mocemul moqmedebas.

precedentuli samarTlis Tanaxmad, rogori naTlad gamoxatulic ar unda iyos kanonis debuleba, nebismier iurisprudenciaSi, yovelTvis arsebobs sasamarTlo interpretaciis gardauvali elementi. yovelTvis iqneba sadavo mosazrebebis ganmartebis saWiroeba maT cvlad garemoebebze mosargebad. konvenciis me-7 muxli ver iqneba ganmartebuli ise, TiTqos igi ukanonod Tvlides sisxlis samarTlis kanonebis etapobriv garkvevas sasamarTlo interpretaciis gziT yovel axal saqmesTan erTad “im pirobiT, rom Sedegad miRebuli debuleba iqneba Sesaferisi danaSaulis arsTan da SesaZlebeli iqneba misi gonivruli, winaswari gaTvla” Streletz, Klesser da Krenz germaniis winaaRmdeg [GC], ## 34044/96, 35532/97 da 44801/98, § 50, ECHR 2001-II)

sasamarTlos funqciaSi ar Sedis sakuTari Tavis Canacvleba Sida iurisdiqciaSi. Sida kanonmdeblobis ganmartvis am problemebis mogvareba ZiriTadad erovnuli xelisuflebis, gansakuTrebiT ki sasamarTloebis movaleobaa.  Tumca sasamarTlos funqciaSi Sedis, imis dadgena, Seesabameba Tu ara konvencias amgvari ganmartebiT miRebuli Sedegi (ix. mutatis mutandis, Korbely ungreTis winaaRmdeg [GC], #9174/02, § 72, 2008 wlis 19 seqtemberi).  liivikis saqmeSi konvenciis darRvevis dadgenisas evropulma sasamarTlom xazi gausva, rom sadavo sisxlis samarTlis kanoni da misi ganmarteba nasesxebi iqna yofili sabWoTa kavSiris samarTlebrivi sistemidan. Sesabamisad, mocemul SemTxvevaSi xelisufleba dadga rTuli amocanis winaSe - gamoeyenebina aRniSnuli samarTlebrivi normebi sabazro ekonomikis sruliad axal garemoebebSi. marTlac, mocemul saqmeSi ganmcxadebeli CarTuli iyo saxelmwifo qonebis, kerZod infrastruqturis msxvili obieqtis, privatizaciis farTo-masStabian procesSi. 

sasamarTlom aRniSna, rom ganmcxadebels brali daedo iseTi situaciis SeqmnaSi, romelic safrTxes uqmnida saxelmwifo qonebas da rom aRniSnuli qmedeba CaiTvala mniSvnelovan zianad, miuxedavad imisa, rom sinamdvileSi riskebis realizeba ar momxdara. garda amisa, igi msjavrdebul iqna saxelmwifo interesebisTvis mniSvnelovani moraluri zianis miyenebisTvis – da rogorc saapelacio sasamarTlom daadgina ganmcxadeblis moqmedebebi ar Seesabameboda “marTlmsajulebis zogad arss”; rogorc maRali Tanamdebobis pirma man eWvqveS daayena saagentos, rogorc saxelmwifo organos, kanonierebisa da sandoobis sakiTxi, Sesabamisad arsebiTi ziani miayena xelisuflebis organoebs sazogadoebaSi da Selaxa estoneTis respublikis, rogorc saerTaSoriso donis partnioris, reputacia (ix. paragrafebi 29, 42, 59 da 60).

sasamarTlom miuTiTa, rom sisxlis samarTlis kodeqsis 161-e muxlis Tanaxmad “mniSvnelovani zianis miyeneba” iyo oficialuri Tanamdebobis araswori gamoyenebis aucilebeli elementi. aRniSnuli debulebis teqstSi ar iyo naxsenebi ubralod sarisko situaciis Seqmna, romelic gaxdeboda zianis mizezi. sasamarTlos xelT hqonda estoneTis  uzenaesi sasamarTlos 2000 wlis 6 ivnisis ganCineba, romelSic uzenaesma sasamarTlom mniSvneloba mianiWa safrTxis, rogorc zianis miyenebis faqts. Tumca, amgvari riskis Sefasebis kriteriumebi ar iqna SemuSavebuli. mocemul saqmeSi b-ni liviki arsebiTad moqmedebda misi valdebulebis mixedviT raTa moexdina estoneTis rkinigzis privatizacia, daebalansebina aRniSnul procesebTan dakavSirebuli riskebi xelSekrulebis SewyetasTan dakavSirebul riskebTan mimarTebaSi. sasamarTlo Tvlis, rom ganmcxadebels ar SeeZlo winaswar ganesazRvra, rom 161-e muxlis Tanaxmad amgvari moqmedeba – zianis gamomwvevi riskis savaraudo Seqmna CaiTvleboda mniSvnelovani zianis tolfas qmedebad, rogorc am kanonis ganmarteba da gamoyeneba moxda mocemul saqmeSi. 

rac Seexeba saxelmwifo interesebisTvis  savaraudo mniSvnelovani moraluri zianis miyenebis sakiTxs, sasamarTlo Tvlis, rom amgvari Sefaseba sasamarTloebma gaakeTes sakuTari moZvelebuli Sexedulebisamebr da rom igi safuZvels aris moklebuli. marTlac, ganmcxadeblis mcdeloba waredgina mtkicebulebebi romlebic daadasturebda, rom saxelmwifos ar miadga ziani, ugulebelyofil iqna sasamarTloebis mier. rogorc Cans, ganmcxadeblis mier kanondarRvevis savaraudo faqti gaxda im mosazrebis safuZvelic, rom man saxelmwifo interesebs miayena moraluri ziani. aqedan gamomdinare, evropuli sasamarTlosaTvis naTeli iyo, rom kanonis farTo interpretacias SeeZlo nebismieri kanondarRveva moeqcia 161-e kanonis farglebSi. ufro metic, yoveli aseTi moraluri ziani SesaZloa Sefasebuli yofiliyo rogorc “mniSvnelovani”. sasamarTlom miiCnia, rom Sida sasamarTloebSi aRniSnul saqmesTan dakavSirebiT gamoyenebuli kriteriumebi – rom ganmcxadebelma saxelmwifos miayena “mniSvnelovani” ara-materialuri zarali, rom igi iyo maRali Tanamdebobis saxelmwifo moxele, romelic moRvaweobda sazogadoebis didi interesis sferoSi da rom misi moqmedebebi Seuferebeli iyo “marTlmsajulebis zogad arsTan” – Zalze bundovania. sasamarTlosTvis miuRebeli aRmoCnda  is faqti, rom ganmcxadebels ar hqonda SesaZlebloba evarauda, rom misi qmedebebiT igi SesaZloa gamxdariyo msjavrdebuli saxelmwifo interesebisTvis zianis miyenebis motiviT. 

sabolood sasamarTlom daadgina evropuli konvenciis me-7 muxlis darRveva, radgan estoneTis sisxslis samarTlis kodeqsis 161-e muxlis safuZvelze SeuZlebeli iyo imis winaswar gaTvla, mocemul dros moqmedi kanonis Sesabamisad ganmcxadeblis qmedebebi gaxdeboda Tu ara sisxlis samarTlis danaSauli. sisxlis samarTlis mocemuli debuleba ar Seesabameboda konvenciiT moTxovnil xarisxs mis mkafioobasTan da Sedegebis winaswarganWvretadobasTan dakavSirebiT. 

II.IV.2 aSS-sa da kanadis sakonstitucio sasamarTloebi da doqtrina ,,baTilia bundovanebis gamo”

aSS-sa da kanadis samarTlebriv sistemebSi farTod gamoiyeneba doqtrina ,,baTilia bundovanebis gamo”. 

a) aSS-s uzenaesi sasamarTlos midgoma

aSS-s konstituciur samarTalSi doqtrina saTaves iRebs 1926 wlidan da samarTliani sasamarTlos uflebis nawilia. saqmeSi koneli kompania ,,jeneral konstraqSenis” winaaRmdeg, 269 U.S. 385 (1926)
 aSS sakonstitucio sasamarTlom aRniSna, rom sayovelTaod aRiarebuli moTxovnaa, rom sisxlis samarTlis debuleba unda iyos sakmarisad naTlad gadmocemuli raTa Sesabamisi pirebisTvis gasagebi iyos, Tu ra moqmedeba aqcevs maT sisxlis samarTlis damnaSaveebad da daakisrebs maT am debulebiT gaTvaliswinebul sasjels, rogorc es samarTliani sasamarTlos principiTa da kanonis normebiT aris dadgenili. xolo debuleba, romelic imdenad bundovnad krZalavs an moiTxovs ama Tu im moqmedebas, rom misi mniSvneloba saRi gansjis unaris mqone pirma unda gamoicnos da sxvadasxva SemTxvevaSi SesaZloa sxvadasxvanairad iqnas gagebuli, arRvevs saproceso kodeqsis ZiriTad princips. 

mas Semdeg aRniSnuli doqtrina damkvidrebuli praqtikaa: 

Cantwell v. Connecticut, 310 U.S. 296, 308 (1940):
 sisxlis samarTlis debuleba, romelic naTlad an sizustiT ar aris gadmocemuli zogadad iTvleba baTilad “bundovanebis gamo”.  

Musser v. Utah, 333 U.S. 95, 97 (1948):
 bundovanma kanonma “SesaZloa wamoWras dava saproceso kodeqsis Sesabamisobos Taobaze radgan igi ar iZleva adekvatur miTiTebebs maTTvis, vinc aris kanonmorCili; aseve, ar azustebs Tu ra xasiaTis sasjeli iqna Cadenili  braldebulis mier, romlisTvisac igi iqna gasamarTlebuli da ar xelmZRvanelobs sasamarTlos braldebulis gasamarTlebis procesSi”. “bundovaneba SesaZloa warmoiqmnas uzustobiT im pirebTan dakavSirebiT, romelTac exebaT kanonis esa Tu is debuleba. . . an sasjelTan dakavSirebiT, romelic gaTvaliswinebuli unda iqnas konkretuli danaSaulisTvis”. Id. at 97 “bundovani kanonebi ugulebelyofen mniSvnelovan Rirebulebebs. pirvel rigSi, radgan Cven migvaCnia rom Tu adamiani Tavisufalia mis arCevanSi Caidinos kanonieri an ukanono qmedeba, viTxovT rom kanonebi aZlevdes saRad moazrovne pirovnebas gonivrul SesaZleblobas, icodes Tu ra aris akrZaluli, raTa igi Sesabamisad moiqces”. bundovanma kanonma SesaZloa maxeSi gaabas udanaSaulo adamiani, radgan mas ar mieca samarTliani gafrTxileba; meore, Tu akrZalulia kanonis TviTneburi da diskriminaciuli dacva, kanoni unda uzrunvelyofdes maTi gamoyenebis zust standartebs maTTvis, vinc am kanonebs iyenebs. bundovani kanoni policielebs, mosamarTleebs da msajulebs aniWebs im ZiriTad uflebebs, romelTa safuZvelze xdeba mikerZoebuli da diskriminaciuli gadawyvetilebebis miReba”. 

maseris saqmeSi gamotanili daskvna aSS sakonstitucio sasamarTlom gaimeora saqmeSi: Village of Hoffman Estates v. The Flipside, 455 U.S. 489, 498 (1982).

Giaccio v. Pennsylvania, 382 U.S. 399 (1966): 
 bundovanebis gamo baTilad iqna cnobili debuleba, romelic msajulebs aZlevda ,,uflebas, gaTavisuflebuli mopasuxisTvis moeTxovaT dacvis Rirebulebis gadaxda mxolod mosamarTlis mxridan msajulebisTvis micemuli miTiTebiT,mopasuxes unda gadaexada aRniSnuli Rirebuleba, Tu igi damnaSave iyo “raime saxis kanonsawinaaRmdego qmedebaSi”, xolo udanaSaulo piri Sesabamisi saproceso moTxovnebis mixedviT Tavisufldeboda gadasaxadisgan. 

Lanzetta v. New Jersey, 306 U.S. 451 (1939);
 Edelman v. California, 344 U.S. 357 (1953):
 sasamarTlom baTilad cno sisxlis samarTlis debuleba, romlis mixedviTac “pirovneba iTvleboda “gangsterad” da eqvemdebareboda jarimis gadaxdas an dapatimrebas Tu igi ar iqneboda kanonierad dasaqmebuli, sul mcire 3-jer iqneboda dadanaSaulebuli sazogadoebrivi wesrigis darRvevaSi an Caidenda raime sxva danaSauls da cnobili iyo rom igi warmoadgenda ori an meti pirisagan Semdgari bandis wevrs”. sasamarTlom daadgina, rom arcerTi kanoni an debuleba ar iZleoda termini “bandis” an “gangsteris” zust ganmartebas da nebismier samarTaldamcav organos an sasamarTlos SeeZlo farTo an viwro mniSvnelobiT gadmoeca erTi da igive kanoni da rom fraza “cnobili iyo rom warmoadgenda bandis wevrs” orazrovani iyo. aRniSnuli debuleba baTilad iqna cnobili da sasamarTlom uari Tqva detalebis dazustebaze konkretul sabraldebo aqtSi, radgan swored kanonis debuleba ganmartavs qcevis ganmsazRvrel wesebs. 

Papachristou v. City of Jacksonville, 405 U.S. 156 (1972): 
debuleba SesaZloa iyos imdenad bundovani an imdenad saxifaTo konstituciiT daculi uflebebis dacvis mxriv, rom igi SesaZloa ganimartos rogorc sruliad arakonstituciuri. sxva sityvebiT rom vTqvaT igi “formalurad aris arakonstituciuri”.

aRniSnul saqmeSi sasamarTlom baTilad scno formaluri kanoni mawanwalebis Sesaxeb, romelic sjida “moxetiale adamianebs, romlebic maTxovrobdnen, RamiT dadiodnen quCaaSi, ....xulignobdnen da Cxubobdnen,..... romlebic dadiodnen sxvadasxva adgilas kanonieri miznis an mizezis gareSe, usaqmurobdnen . . . .ase pirebs romlebic ugulebelyofdnen nebismieri saxis kanonier saqmianobas da Cveulebriv dros atarebdnen saeWvo reputaciis mqone, azartuli TamaSebis adgilebSi an iq sadac iyideboda alkoholuri sasmelebi, pirebi romlebsac hqondaT muSaobis unari, magram cxovrobdnen meuRleebis an araswrulwlovani Svilebis xarjze”. kanoni aRiarebul iqna rogorc garegnuladve baTili, radgan igi ar moicavda samarTlian informacias an kanonsawinaaRmdego moqmedebis Cadenis konkretul kriteriumebs da iZleoda pirovnebis TviTneburi da mcdari dapatimrebis da braldebis saSualebas, aseve gadametebul uflebas aniWebda policielebs da sisxlis samarTlis danaSaulad aqcevda im pirTa moqmedebebs, romlebic Tanamedrove standartebiT “moralurad udanaSaulod” iTvlebian. 

United States v. National Dairy Corp., 372 U.S. 29 (1963): 
“im SemTxvevaSi Tu saqcieli, romelic aris ganxilvis sagani, eqceva bundovani debulebis mniSvnelobis farglebSi, aucilebelia misi ugulebelyofa”.  

b) kanadis uzenaesi sasamarTlos midgoma

“kanadaSi adamianebi konstituciurad daculni arian bundovani kanonebisagan.  Aadamianis uflebaTa da TavisuflebaTa qartiis me-7 nawilSi aRniSnulia, rom: 

 fundamenturi samarTlianobis principis mixedviT yvelas aqvs sicocxlis, Tavisuflebis,  usafrTxoebis da xelSeuxeblobis ufleba. 

aRniSnuli principis nawils warmoadgens is, rom bundovan kanonebs ar aqvT Zala. zogadad Tu (1) kanoni bundovania da (2) adamians arTmevs sicocxlis, Tavisuflebis da usafrTxoebis uflebas, aseTi kanoni iTvleba Zaladakargulad. am princips ewodeba “baTilia bundovanebis gamo” doqtrina. piter hogi ayalibebs am doqtrinis gamoyenebis safuZvels bundovani kanonebisaTvis: 

pirveli, (bundovani) kanoni ar moicavs ganmartebas Tu ra aris akrZaluli adamianTaTvis, rac arTulebs maTTvis kanonis dacvas. meore, kanonSi ar aris naTlad Camoyalibebuli samaTlebrivi  standartebi samarTaldamcvelebisTvis, ramac SesaZloa gamoiwvios kanonis TviTneburi gamoyeneba (R. v. Nova Scotia farmacevtuli sazogadoeba , [1992] 2 S.C.R. 606, gv. 639). 

kanoni arakonstituciuria, Tuki moqalaqeebi Tanxmdebian, rom misi aramkafioobis gamo maTYar aqvT gonivruli warmodgena aseTi kanonis Sinaarsis Sesaxeb. bundovanebis gamo baTilad cnobisTvis kanoni arasakmarisad naTlad unda iyos Sedgenili. bolo dros es testi odnav saxecvlili iqna sisxlissamarTlebriv konteqstze mosargebad: “bundovani kanoni ar aZlevs moqalaqes saSualebas gaacnobieros, Tu rodis Sedis igi sisxlissamarTlebrivi sanqciis dakisrebis riskis arealSi”. aRniSnuli testi mkafiod iqna Camoyalibebuli saqmeSi ,,bavSvTa, axalgazrdobisa da samarTlis kanaduri fondi kanadis generaluri prokuroris winaaRmdeg (paragrafi 16; Canadian Foundation for Children, Youth and the Law v. Attorney General of Canada, [2004] 1 S.C.R. 76). 

saqmis mniSvnelobidan gamomdinare, zemoT miTiTebul saqmes SevexebiT ufro dawvrilebiT. bavSvTa kanaduri fondis saqmeSi kanadis uzenaesma sasamarTlom imsjela, iyo Tu ara kanadis sisxlis samarTlis kodeqsis 43-e nawili ,,baTili bundovanebis gamo”: “43. skolis TiToeuli maswavlebeli, mSobeli an mSoblis adgilas myofi adamiani uflebamosilia,  gamoiyenos Zala moswavlis an bavSvis gamosworebisTvis, Tuki es ukanaskneli misi mzrunvelobis qveSaa moqceuli; gamoyenebuli Zala ar unda gascdes gonivrulobis farglebs garemoebebis Sesabamisad”. 

 marTalia, Sesabamisi analizis Sedegad darRveva ar dadginda, gasaTvaliswinebelia is kriteriumebi, romlebic sasamarTlom gamoiyena gadawyvetilebis misaRebad: 

“kanoni arakonstituciuria, Tu igi “ar uzrunvelyofs samarTlebrivi davis an “analizis” adeqvatur safuZvels”; “sakmarisad naTlad ar miuTiTebs riskis sferos”; an “ar aris naTlad gamoxatuli”. kanoni sasamarTlos unda aZlevdes misi swrafad da mkafiod gagebis saSualebas. R.v. Nova Scotia Pharmaceutical Society, [1992] 2 S.C.R. 606, gv. 639-40. rogorc Gontier J.-m aRniSna saqmeSi Nova Scotia Pharmaceutical, supra, gv. 638-39,

kanoni unda ayalibebdes naTlad gamoxatul standartebs moqalaqeebisTvis, romelTac igi marTavs da oficialuri pirebisTvis, romlebmac unda daicvan igi. sazogadoebis es ori nawili urTierTdakavSirebulia. bundovani kanoni moqalaqes ar aZlevs saSualebas gaiazros Tu rodis sCadis igi sarisko qmedebas, romelzec sanqciebia dawesebuli. amgvari kanoni samarTaldamcavi organoebis warmomadgenlebs da mosamarTleebs urTulebs imis dadgenas, Cadenili iqna Tu ara danaSauli. yovelive zemoTaRniSnuli Semdgom iwvevs samarTaldamcavi organoebisTvis zedmeti uflebamosilebis miniWebas da arRvevs princips, rom adamianebis marTva unda moxdes samarTlebrivi normebis da ara piradi normebis saSualebiT. bundovanebis doqtrinis ubedureba zogadad “ZiriTadi kanonebis ganmartebis sakiTxis  policielebisTvis, mosamarTleebisa da msajulebisTvis mindobaSi mdgomareobs, rasac Tan axlavs kanonis TviTneburi da diskriminaciuli gamoyeneba spontanur da subieqtur mosazrebebze dayrdnobiT”. greinedi q. rokfordis winaaRmdeg, (408 aSS. 104 (1972), gv. 109).   
 

aucilebelia daufiqrebeli, TviTneburi gadawyvetilebis garCeva Sesaferisi iuridiuli interpretaciisagan. kanonierma gadawyvetilebam SesaZloa sizuste Sematos konkretul debulebas. kanonmdeblebi ver gaiTvaliswineben yvela SesaZlo situacias da romc gaiTvaliswinon, ver SeZleben yvela maTganis Camoyalibebas. Sesabamisad, uzustobis SemTxvevebis arseboba Cveni samarTlebrivi sistemis bunebaa da mosamarTleebi TiToeuli saqmis garemoebebidan gamomdinare ganmartaven da srulyofen kanonebs. aqedan gamomdinare, sisxlis samarTlis 43-e muxli daakmayofilebs konstituciis moTxovnebs Tu igi mkveTrad gansazRvravs kriminaluri sanqciis riskis areals. amiT Sesruldeba moqalaqeebisTvis da samarTaldamcavebisTvis konkretuli miTiTebebis micemis ZiriTadi amocana.  imis 

imis dasadgenad Seesabameba Tu ara 43-e muxli aRniSnul moTxovnebs Cven unda ganvixiloT misi sityvebi da sasamarTlo gadawyvetilebebi am sityvebis ganmartebiT. debulebis sityvebis ganxilva unda moxdes konteqstis mixedviT, maTi gramatikuli da zogadi mniSvnelobis gaTvaliswinebiT da maTi kanonmdeblobis da parlamentis miznebTan mimarTebaSi: Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, paragrafi 21; Bell ExpressVu Limited Partnership v. Rex, [2002], 2 S.C.R. 559, 2002 SCC 42, paragrafi 26”.

Ddaskvna

adamianis uflebaTa evropuli sasamarTlos, aSS-sa da kanadis uzenaesi sasamarTloebis praqtikis mimoxilvam cxadyo, rom winaswarganWvretadoba sisxlis samarTlis kanonisadmi wayenebuli savaldebulo moTxovnaa, kanoni unda aZlevdes moqalaqes SesaZleblobas Seafasos, Tu ra moqmedebebia akrZaluli da ra SemTxvevaSi una moelodes igi sisxlissamarTlebrivi pasuxismgeblobis dakisrebas. winaaRmdeg SemTxvevaSi ama Tu im qmedebis danaSaulad Seracxva da sanqciis amoqmedeba aRmasrulebeli Tu sasamarTlo xelisuflebis diskreciaSi aRmoCndeba - es ki kanonierebis principis darRvevaa, romlis Tanaxmadac danaSauli mxolod kanonma SeiZleba gansazRvros. 

Txovna:

“sakonstitucio samarTalwarmoebis Sesaxeb” saqarTvelos kanonis me-14 (prima) muxlis Sesabamisad warmogidgenT konstituciis 42-e muxlis werilobiT mosazrebas  konstituciur sarCelze.

amave muxlis me-4 punqtis Tanaxmad, gTxovT, konstituciis 42-e muxlis warmomadgeneli gamoiZaxoT sasamarTlo sxdomaze.

“sasamarTlo megobari”

”konstituciis 42-e muxli”

mosazrebis avtori:

anna TvaraZe
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